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Message from the President

Claudia Salomon
President, ICC International Court of Arbitration

The ICC Dispute Resolution
Statistics for 2024 have
been released,* and | want
to focus on one element —
the place (or seat) of
arbitration.

In 2024, ICC arbitrations
were seated in 107 cities
across 62 countries or
independent territories.

In the majority of cases, the
place of arbitration is chosen by the parties, and the
ICC International Court of Arbitration ("ICC Court") only
fixes the place of arbitration where parties fail to agree.
In 2024, the ICC Court exercised this function in just
7% of the cases.

The most frequently selected places of arbitration were
cities in the United Kingdom (96 cases), France (91),
Switzerland (83), and the United States (72), followed by
the United Arab Emirates (38) entering the top five for
the first time, in turn followed by Spain (33), Brazil and
Mexico (30 each), Singapore (28), and Germany (20).

The place of arbitration:
convenience, neutrality, or reflective
of bargaining power?

The place of arbitration is most often talked about as a
“neutral” location, not located in the country of any of
the parties. For example, a Brazilian company entering
into a contract with a Chinese company does not want
to be in Chinese courts, and the Chinese company
likewise does not want to be in Brazilian courts, so they
pick a neutral location - a compromise - not connected
to any of the parties.

The most frequently selected seats of arbitration are
indeed neutral seats. For example, there are many more
ICC cases seated in London than UK parties using

ICC Arbitration. This is also true for Paris, Singapore,
New York, Geneva, and Zurich, among others.

However, for most countries in the world, the number of
parties from those countries far exceeds the number of
cases that are seated in those countries. In fact, more
ICC cases are seated in the country of one of the parties
than in a neutral location, not connected to any of

the parties.?

This means that the parties have not chosen a neutral
seat — but instead, one of the parties had the bargaining
power to insist on arbitration seated in their country.

The selection of a seat in the jurisdiction of one of the
parties frequently arises in contracts (and disputes)
involving states and state entities, which may insist on
a local governing law and seat. But many cases arising
from contracts involving all private companies are also
seated in the jurisdiction of one of the parties.

For example, as | noted in my keynote speech during
the Congress of the Club Espariol e Iberoamericano del
Arbitraje,® there were 100 ICC cases seated in Spain in
the last five years, but:

. only seven out of those 100 cases did not involve
any Spanish parties;

. of the seven, most involved projects in Spain or
involved a subsidiary of a Spanish company or
Spanish law; and

. there were only two neutral cases where the
governing law was not Spanish law — but may
have involved a subsidiary of a Spanish company.

ICC cases are seated in all of the major cities in Africa
and Latin America, but in almost all of those cases, one
of the parties was from the same jurisdiction as the seat.
If a case is seated in Bogota, it almost always involves at
least one Colombian party. If a case is seated in Lima, it
almost always involves at least one Peruvian party.

1  https:/iccwbo.org/news-publications/news/icc-dispute-resolution-statistics-2024/

2 Asreflected from the data, the place of arbitration was a neutral location in 44% of the cases submitted to the ICC Court in 2024 and in 47% of the
cases submitted in 2023. In the majority of cases, the place of arbitration was identical to the nationality of a party.

3 XIX Congreso Internacional del Club Espafiol e Iberoamericano del Arbitraje (CEIA) held in Madrid on 1-3 June 2025.
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What are the key take aways?

The choice of seat boils down to two words — bargaining
power. If a party has the bargaining power to insist on
the seat in their jurisdiction, they are using it. For many
places that have improved their arbitration ecosystem to
a certain extent, foreign investors are more comfortable
and are therefore willing to accept arbitration seated in
the same jurisdiction as their counterparty when dealing
with a state or state entity.

On the flip side, the party without the bargaining
power may agree to that seat in the jurisdiction of their
counter-party, provided the dispute will be resolved by
ICC Arbitration - a truly independent arbitral institution
and a trusted and fair process.

Cities aspiring to be a preferred arbitral seat. Where
parties having no connection to a jurisdiction opt to
have their arbitration seated in that location, a long-
term vision is required. | see a real opportunity for a city
or constellation of cities in Latin America and Africa

to rise as a preferred, neutral hub for intra-regional
disputes. Intra-regional trade is expected to rise in Africa
under the African Continental Free Trade Agreement,
and in Latin America, and consequently, the number
of intra-regional disputes are expected to increase, but
today no city in those regions stands out as a seat for
intra-regional disputes.”

Beyond a sound legal infrastructure, a city striving to be
a preferred arbitral seat must address the procedural
hurdles and uncertainty to ensure that parties have
confidence and trust in the court system.® It must
create a vibrant and business-friendly environment
that is conducive to resolving arbitration disputes.
Equally important, arbitral seats can only succeed
when strengthening the arbitration ecosystem occurs
simultaneously with making a genuine commitment to
the rule of law.®

4 See e.g. Asia’s Economic Growth Is Weathering Tariffs and Uncertainty (https:/www.imf.org/, 16 Oct. 2025):“To sustain strong and durable growth,
[Asia] must now rebalance more toward domestic demand and deepen regional integration”. See also Chamber Pulse: Global markets, local
landscapes (ICC, Sep. 2025), at pp. 10-11, figures 5, 6: “Amid heightened trade tensions, businesses adapt their strategies and prioritise market
diversification. (...) According to chambers, the diversification of clients and suppliers mainly occurs at the regional level, with East Asia and Pacific
decoupling from North America and fostering trade alliances elsewhere in Asia (for example, with the Association of Southeast Asian Nations, India
and China) to diversify exports or imports. European and Central Asian businesses diversify their trade within Europe and across Asia (for example,
India, China). Businesses in Latin America and the Caribbean direct their efforts in the Americas beyond the United States (for example, Canada,
Mexico and Chile) and strengthen trade ties with China and the European Union (for example, Spain, Germany). In the Middle East and North Africa,
businesses increasingly consider African and European countries as key partners for market diversification. Canada and the European Union stand
out as key alternatives for businesses in North America looking to diversify trade”.

5 Seee.g.the White & Case/QMUL 2025 International Arbitration Survey at p. 7: “The factors influencing preference for seats, as confirmed by
interviewees, were consistent with those singled out by respondents to our previous surveys. These include support for arbitration by local courts,
neutrality and impartiality of the local legal system and national arbitration law and a strong enforcement track record”.

6 See D. Neuberger, History of Rule of Law and International Arbitration, /ICC Dispute Resolution Bulletin, 2023-3, a keynote address at the ICC UK
Annual Arbitration and ADR Conference “Promoting the Rule of Law” celebrating 100 years of ICC Arbitration. See also the ICC Court Centenary
Declaration (2023) recommitting to the purpose of the ICC Court to promote access to justice and the rule of law.
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Welcome from the Editors-in-Chief

Sara Nadeau-Seguin and Rafael Rincén

Dear Colleagues,

As the global dispute resolution community continues
to evolve amid new procedural, technological and
geopolitical challenges, we are delighted to introduce
the second issue of the ICC Dispute Resolution Bulletin
for 2025.

Issue 2025-2 begins with an In Memoriam dedicated
to Professor Antonio Crivellaro (1942-2025), who sadly
passed earlier this year. The tributes collected honour
not only his scholarly contributions, longstanding
service to the ICC Institute of World Business Law,

and many accomplishments as both as advocate

and an arbitrator, but also the generosity, humanity,
and kindness for which he was and will continue to

be admired.

The Global Developments section offers a panoramic
view of recent legislative and judicial trends. From
Latin America, Elina Mereminskaya examines Chile’s
dualist legal system of arbitration, and brings to our
attention two recent decisions from the Supreme Court
addressing the applicability of the legal framework
governing international commercial arbitration.

From Asia, Sylvia Tee and Kun Ou provide a
comprehensive analysis of China’s long-awaited

2025 Amendments to the PRC arbitration law —

reforms that mark an important step forward, despite
notable elements of conservatism. From India,

two complementary pieces illuminate significant
jurisprudential trends. Shaneen Parikh and Rahul Mantri
reflect on the Indian Supreme Court’s recent judgment
in Gayatri Balasamy v. ISG Novasoft Technologies
Limited, which recognises a limited judicial power to
modify arbitral awards, and Srikanth Navale explores
the decision in the case BGM v. Eastern Coalfields Ltd,
which brings into focus how Indian courts approach
jurisdictional consent when arbitration clauses use non-
mandatory language.

Turning to Europe, Anne-Karin Nesdam and Marie Nesvik
analyse recent case law in Norway that clarifies the
standards for review when the lack of impartiality of an
arbitrator is invoked as a ground for setting aside the
arbitral award. Carmen Gimeno Vilarrasa and Sofia
Vicente Mazzuz also explore how the Spanish courts

are approaching the public policy exception in setting
aside proceedings, particularly in view of the external
review standard imposed by the Constitutional Court.
Finally, Olexander Droug and Alina Bahan report that the
Supreme Court of Ukraine clarified that national rules
governing exclusive jurisdiction only apply to litigation
and do not affect the arbitrability of disputes, reiterating
its support for arbitration.

For the Middle East, Nayiri Boghossian discusses a
judgement of the Dubai Court of Cassation that
(re)examined three arbitration-related questions: the
extension of an arbitration agreement to third parties,
the jurisdiction of ADGM Courts in arbitrations governed
by the ICC Rules and arbitral tribunal’s authority to
award legal costs.

In the Commentary section, Ahmed Habib focuses on a
2022 decision of the Court of Appeal of Qatar that set
aside a procedural order granting an interim measure

in relation to a bank guarantee, and Erdem KugUker
provides an overview of the points to consider regarding
the one-year time limit within which arbitral tribunals
must render their final awards under Turkish law.
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On Practice and Procedure, Myfanwy Wood and Aled
McNeile examine the rapidly evolving field of space law
and dispute resolution amid growing commercial and
governmental activity in outer space.

“From the ICC Institute” - dedicated to the activities of
ICC Institute of World Business Law - shares highlights
from the “Advanced Training on Interest in International
Arbitration” held in Paris on 9 April 2025 during Paris
Arbitration Week as reported by Francisco Trebucq.

In our ICC DRS Activities section, which features ICC
Dispute Resolution Services events worldwide, Tat
Lim reports on the ICC Mediation Roundtable on the
occasion of the 20th ICC Mediation Competition last
February, which particularly addressed the role of
counsel in mediation.

Finally, the Book Reviews section features two notable
contributions. Anzhela Torosyan reviews Predictability
in Oil and Gas Investment Agreements: Balancing
Interests for a Stable Investment Environment by
Stanislava Nedeva, analysing how contractual and
treaty frameworks in the energy sector can be
structured to enhance legal certainty in volatile
geopolitical environments. Sarah Reynolds reviews
U.S. Supreme Court Precedents on Arbitration: Shaping
the American Arbitration Law and Practice by Kabir
Duggal, Yasmine Lahlou, Carlos Alberto Carmona and
Gustavo Favero Vaughn, highlighting how seminal
U.S. decisions have shaped global perceptions of
arbitration’s autonomy and enforceability.

As co-editors-in-chief, we are continually inspired by the
generosity of the Bulletin’'s authors, reviewers and
readers. Their contributions ensure that this publication
remains a forum for an informed debate that bridges
theory and practice and connects practitioners across
continents and generations. We are grateful to the
members of the Editorial Board for their work in
curating balanced, insightful and forward-looking
content.

Looking ahead, our next issue will be a special edition
celebrating the 35th anniversary of the ICC Dispute
Resolution Bulletin, featuring reflections from past
editors, archival highlights, and new perspectives on
how the ICC has shaped - and continues to shape -
the global landscape of dispute resolution. We look
forward to sharing this milestone with our readers and
contributors worldwide.
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In Memoriam Antonio Crivellaro (1942-2025)

Eduardo Silva Romero

Chair, ICC Institute of World Business Law; Founding Partner, Wordstone, Paris

It is with profound sadness
that we announce the
passing of our dear friend
and esteemed colleague,
Antonio Crivellaro, aged 82.

He joined the ICC Institute

Council* in October

1998. After many years

of dedication he became

an ICC Institute Emeritus

Council member in
October 2022. His commitment to the ICC Institute
was unwavering, and his contributions to the field of
international business law and international arbitration
were extraordinary and unparalleled. He always shared
his vast knowledge with enthusiasm, enriching our
discussions and guiding our initiatives. His impact on our
community will be felt for years to come.

Throughout his distinguished mandate, he played a
key role in developing significant projects, including
the prestigious ICC Institute Prize.? His dedication
was evident in the countless hours he devoted to

Having had the privilege of knowing Antonio for
decades, | can attest to his exceptional qualities both

as counsel and arbitrator. He was an outstanding
professional, but more importantly, he was a remarkably
gentle and lovable person. Antonio was cherished and
respected by everyone who had the good fortune to
know him, always available and willing to lend a helping
hand. There is no doubt that Antonio will be missed

by all.

Teresa Giovannini

Emeritus Council Member, ICC Institute of World Business
Law; Senior Counsel, Lalive, Switzerland

reviewing submissions and serving on the jury for many
editions.® His contributions to ICC and his numerous
publications in the ICC Institute Dossiers” series also
reflect his commitment to advancing our field. We fondly
remember him for his leadership as co-chair of the

39th ICC Institute Annual Conference, as well as for his
work as editor of the related Dossier XVIIl on “Explaining
Why You Lost — Reasoning in Arbitration”.®

A trailblazer in international arbitration, Antonio served
as counsel and arbitrator in seminal construction and
investor-state disputes in Italy. His expertise and insights
were highly regarded, and he was renowned for his
profound grasp of intricate legal matters.

Antonio’s legacy will continue to inspire us, and he will
be dearly missed by all who knew him. Our thoughts
and deepest condolences go out to his family and all
those who were touched by his warmth and wisdom.
Let us honour his memory by carrying forward the
values he championed, and reflect on his remarkable
contributions.

Humanity, kindness and finesse come to mind for
characterising Antonio among the big players of our
milieu. | miss our talks on arbitration and beyond, and
recall my frustration when ‘obliged’ to refrain from
engaging in conversations and smoking with him during
hearing breaks for years in a saga arbitration case.
Antonias Dimolitsa

Emeritus Council Member, ICC Institute of World Business

Law; Founding Partner, Antonia Dimolitsa & Associates,
Greece

More information about the ICC Institute of World Business Law (“ICC Institute”), ICC Institute Council and Activities at www.iccwbo.org/icc-institute.
The ICC Institute Prize encourages focused research into legal issues affecting international business. The prize is open to anyone aged 40 or under.

See A. Crivellaro's review, with Prof. Dr. E. Erdem, of the 2017 ICC Institute Prize winning thesis Judiicial Acts and Investment Treaty Arbitration by B. Demirkol.

B~ W NP

Balancing the Contract Terms and Governing Law in the Decision-Making Process Dispute Boards (Dossier XV, 2017); Third-party funding and

“mass” claims in investment arbitrations (Dossier X, 2013); Consolidation of Arbitral and Court Proceedings in Investment Disputes (Dossier Ill, 2005);

Introduction — How Well Reasoned Must an Award Be to Satisfy Non-waivable Legitimacy Requirements? (Dossier XVIII, 2020); The Interpretative Law-

Making of Investment Tribunals — How Identical Rules of Law May Lead to Opposite Results (Dossier XI, 2014); Arbitration Case Law on Bribery: Issues

of Arbitrability, Contract Validity, Merits and Evidence (Dossier |, 2003).

5  Explaining Why You Lost — Reasoning in Arbitration | ICC Knowledge 2 Go - International Chamber of Commerce
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Antonio was a man of great generosity of heart and
spirit. | will always remember the moments we shared
during our meetings at the ICC Institute, where he
consistently contributed innovative ideas to the
Colloquium, as well as his service as a member of the
jury of the ICC Prize, where his wisdom and discernment
were deeply valued. Antonio will continue to inspire us,
and his memory will remain a source of guidance and
strength for all who had the privilege of knowing him.
Nayla Comair-Obeid

Emeritus Council Member, ICC Institute of World Business
Law; Founding Partner, Obeid & Partners, Lebanon

Antonio Crivellaro shaped the landscape of international
arbitration in Italy alongside a few other giants. Antonio’s
boldness could challenge conventional approaches with
an elegance sustained by meticulous case preparation.
One characteristic that always struck me was his
extraordinary command of case law. Within the Italian
arbitration community, we are dwarfs standing on such
giant’s shoulders.

Cristina Martinetti

Council Member, ICC Institute of World Business Law;
Partner, Elexi, Italy

Antonio and | first came to know each other almost 30
yedrs ago as opposing counsel in what was a hotly-
contested international construction arbitration. He
was by then already well-known internationally for his
expertise in international construction disputes and was
a formidable and highly-skilled opponent. But while we
crossed swords then (figuratively speaking), it is for his
warmth, generosity and endless intellectual curiosity
over many years as a colleague within the Council of the
ICC Institute that | will always remember and miss him.
Eric A. Schwartz

Emeritus Council Member, ICC Institute of World Business
Law; Independent Arbitrator, USA
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Global Developments

LATIN AMERICA

Chile

The Challenges of Dualism in the Regulation of Arbitration

Elina Mereminskaya

Independent Arbitrator, Member of Arbitra International, FCIArb, Ph.D., LL.M, Santiago de Chile.

Domestic arbitration in Chile has a well-established history, originating with the Organic Code of Courts enacted in
1875. In 2004, Law No. 19.971 concerning International Commercial Arbitration (LACI) came into force, grounded in the
UNCITRAL Model Law on Arbitration. The enactment of LACI did not alter the existing domestic arbitration regulations,
thereby resulting in a dualist regulatory framework. This analysis examines two recent decisions from the Supreme
Court, both addressing the applicability of the legal framework governing international commercial arbitration.

Introduction

According to the Organic Code of Courts (“COT")
enacted in 1943:

. Domestic arbitrators are subject to the same
regime as members of the state system of
administration of justice (Art. 222).

. Certain matters are subject to compulsory
arbitration (Art. 227), while others are subject to
semi-mandatory arbitration, i.e. when arbitration
applies in the absence of an agreement by the
parties to resort to ordinary courts (e.g. Art. 125 of
Law 18.046 on Corporations).

. Domestic arbitral awards are subject to all
remedies before the ordinary courts, unless the
parties waive them or agree on a second-instance
arbitral tribunal (Art. 239 COT). In the vast majority
of cases, the parties waive all remedies.

Non-waivable remedies include annulment for ultra
petita (Art. 768, No. 4 Code or Civil Procedure “CPC")
and lack of jurisdiction of the arbitral tribunal (Art. 768,
No. 1 CPC). Likewise, the complaint appeal (“recurso

de queja”) before the respective Court of Appeals is
non-waivable when based on a serious fault or abuse
committed in rendering the award (Art. 545 CQOT). (The
complaint appeal only applies when no other ordinary or
extraordinary remedies are available.)

Paragraph 1 of Article 1 of Law No. 19.971 on
International Commercial Arbitration (LACI) provides:*

“This law shall apply to international commercial
arbitration, without prejudice to any multilateral
or bilateral treaties in force in Chile.”

In other words, the application of this law is automatic,
provided that the arbitration meets the requirements of
internationality and commerciality, which are defined in
paragraph 3 of Article 12 and Article 2(g),’ respectively.

In some cases, the international nature of the arbitration
has become the main contentious issue, since this
determines whether or not remedies are available.*

1 Author’s translation. The following quotations are made from the English version of the UNCITRAL Model Law.

Art. 1(3): “An arbitration is international if: (a) the parties to an arbitration agreement have, at the time of the conclusion of that agreement, their
places of business in different States; or (b) one of the following places is situated outside the State in which the parties have their places of business:
(i) the place of arbitration if determined in, or pursuant to, the arbitration agreement; (i) any place where a substantial part of the obligations of the
commercial relationship is to be performed or the place with which the subject-matter of the dispute is most closely connected; or (c) the parties have
expressly agreed that the subject matter of the arbitration agreement relates to more than one country.”

Art. 2(9): “The term “commercial” should be given a wide interpretation so as to cover matters arising from all relationships of a commercial nature,
whether contractual or not. Relationships of a commercial nature include, but are not limited to, the following transactions: any trade transaction for
the supply or exchange of goods or services; distribution agreement; commercial representation or agency; factoring; leasing; construction of works;
consulting; engineering; licensing; investment; financing; banking; insurance; exploitation agreement or concession; joint venture and other forms of
industrial or business cooperation; carriage of goods or passengers by air, seq, rail or road.”

On the repercussion of the Chilean dualistic system, see E. Mereminskaya, “Recent Dismissal of a ‘Recourse of Complaint’ against an Arbitrator Acting
in an ICC Arbitration”, ICC Dispute Resolution Bulletin, 2017, Issue 3, pp. 24-26. On practical implications of a dual regime in other countries, see
M. Hauser-Morel: ICC YAF, “What makes a great arbitration law?”, ICC Dispute Resolution Bulletin, 2021, Issue 1, pp. 99-101.



https://jusmundi.com/en/document/publication/en-chile-recent-dismissal-of-a-recourse-of-complaint-against-an-arbitrator-acting-in-an-icc-arbitration
https://jusmundi.com/en/document/publication/en-chile-recent-dismissal-of-a-recourse-of-complaint-against-an-arbitrator-acting-in-an-icc-arbitration
https://jusmundi.com/en/document/publication/en-icc-young-arbitrators-forum
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1. Sociedad Generadora Austral S.A. v.
Cerro Dominador Spain Development
SLU: The exclusion of the foreign party
does not preclude the international
nature of the arbitration

The first case involves two Chilean parties — Sociedad
Generadora Austral S.A. (“SGA”) and Likana Solar SpA
(“Likana”) - along with the latter’s parent company,
Cerro Dominador Spain Development SLU (“Cerro
Dominador” or “CD Spain”), a company based in
Madrid, Spain.

Cerro Dominador requested the application of the
LACI in the arbitration proceedings, arguing that the
requirements for its application had been met and
that its application was therefore mandatory. Cerro
Dominador also challenged the jurisdiction of the
arbitral tribunal, asserting that no valid and binding
arbitration agreement existed between itself and SGA.
Although Cerro Dominador was present at the signing
of an amendment to the contract between SGA and
Likana, it had not expressly consented to be bound by
arbitration with SGA.

The arbitration agreement applied to the “Parties” to
the contract, which excluded Cerro Dominador who
merely acted as guarantor and joint and several debtor
for Likana, without expressly adhering to the arbitration
clause in the contract between SGA and Likana. The
arbitral tribunal dismissed the objection to jurisdiction
raised by Cerro Dominador.

Cerro Dominador filed a special application before the
President of the Santiago Court of Appeals, as provided
in Article 16(3) of the LACI, seeking a declaration that
the arbitral tribunal lacked jurisdiction to hear the claims
brought against it.®

Special application before the President of
the Santiago Court of Appeails for a lack of
jurisdiction against the non-signatory party

The President of the Court admitted the jurisdictional
challenge by declaring that:

“the objection to jurisdiction submitted under
Article 16(3) of Law No. 19.971 on Internationall
Commercial Arbitration is hereby admitted”;

thus recognising that the LACI was applicable.

First, this decision emphasised the “predominantly
contractual nature of arbitration”,® noting that:

“The jurisdiction of the arbitral tribunal
extends solely to those parties who have
signed the contract and who have explicitly or
unequivocally agreed to submit to the decision
of private justice.””

Second, it held that:

“The establishment of a guarantee and joint
and several liability is not sufficient to subject
‘CD Spain’ to arbitration proceedings (or, as the
Supreme Court would phrase it, to be ‘dragged’
into arbitration). Indeed, the inherent purpose
of such a guarantee, as its name indicates, is to
secure the fulfillment of obligations undertaken
by a third party, providing surety and personal
security with respect to the obligations set
forth in the underlying (power supply) contract.
However, this in itself does not constitute an
expression of will to waive the right to be judged
by the courts that the Constitution and the

law primarily entrust with the administration of
justice. For that purpose, more is required than
a mere statement of being bound ‘under the
same terms and conditions as Likana’. Rather,
a declaration by ‘CD Spain’ expressly agreeing
to adhere to or adopt the arbitration clause,

or some additional evidence demonstrating

its consent to arbitration, would have been
necessary.”®

5 Santiago Court of Appeals, Sociedad Generadora Austral S.A. v. Cerro Dominador Spain Development SLU, 22.1.2025, Civil Case No. 17.411-2024.
6 Presidente de la Corte de Santiago, Sociedad Generadora Austral S.A. v. Cerro Dominador Spain Development SLU, 22.1.2025, Rol 17.411-2024,

Considerando 8.
7 Id. Considerando 9.
8 Id. Considerando 9.
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Third, it stated that belonging to the same corporate
group is not sufficient to warrant the broad application
of the arbitration agreement, in the absence of any
allegation of fraud or misuse of legal personality.?

Finally, the special application was upheld, and it was
declared that the arbitral tribunal lacked jurisdiction
over Cerro Dominador.

Complaint appeal before the Supreme Court

SGA filed a recourse of cassation that was declared
inadmissible.*° SGA then filed a complaint appeal,
which is a disciplinary recourse, before the Supreme
Court that was likewise declared inadmissible by the
Supreme Court.**

First, although the President of the Santiago Court of
Appeals did not examine the scope of application of
the LACI in detail, he admitted and ruled on the special
application, thereby accepting Cerro Dominador’s
argument that the LACI was applicable.

By ruling in this manner, the President also accepted
the doctrine of automatic application of the LACI.

In particular, he implicitly recognised the distinction
between a company’s establishment and its postal
address. Therefore, designating a postal address in
Chile does not nullify the international character of the
arbitration under the LACI.1?

Second, the extension of the arbitration agreement to a
non-signatory party is only possible in cases of fraud or
abuse of legal personality. In other cases, a third party
must expressly consent to arbitration to be considered

a party. The criterion applied by the President of the
Court was strict, even though there was sufficient room
to consider that the Spanish company had expressed its
consent to arbitrate.

In this case, the international nature of the arbitration
was surprisingly based on the involvement of a party
with a place of business situated abroad who was
excluded from the arbitration by the decision of the
President of the Court of Appeals, who treated this case
as if it were international.

9 Id. Considerando 10.
10 Santiago Court of Appeals, Civil Case No. 2.787-2025.
11 Case No. 16.883-2025.

2. Goodgate Productions SpA y otros
v. Cristobal Sotomayor Diaz: The
complaint appeal is admitted in the
domestic arbitration

In this case, the international nature of this arbitration
had not been established prior or during the arbitration
proceedings. When determining the procedural rules,
the parties expressly agreed that:

“The application of Law No. 19.971, on a
supplementary basis, will be definitively decided
after the statement of claim and the statement
of defense have been filed.”*?

Having addressed both the principal claim and the
counterclaim, the arbitral tribunal did not rule on the
subsidiary application of the LACI, and neither party
raised any objection in this regard. It was only in the
arbitral award that the arbitral tribunal finally declared
that the LACI was applicable.

The Court of Appeal

The Santiago Court of Appeals declared inadmissible
a complaint appeal (“recurso de queja”) against

the arbitral award, considering that it was an
international award, which cannot be challenged by
remedies specific to domestic arbitration, such as the
complaint appeal.*

The Supreme Court decision

The Supreme Court dismissed the complaint appeal
filed against this decision. However, in the context of this
latter proceeding, the highest court was not convinced
of the international nature of the arbitration and, acting
ex officio, annulled the decision of the Court of Appeal.

The Supreme Court stated:

“The determination of the basic procedural
rules for conducting the proceedings is a
requirement that forms part of due process, as
it provides certainty and legal security for the
parties appearing before a court. It naturally

12 Cerro Dominador alleged that the concept of “establishment” or place of business of a party was distinct from a “postal address”. In this case, the
Spanish company'’s place of business remained abroad, even though it may have designated a postal address in Chile for contractual purposes.

13 Corte Suprema, Goodgate Productions SpA y otros v. Cristébal Sotomayor Diaz, 6 May 2025, Rol 38.869-2024, Considerando 4.

14 A complaint appeal is a disciplinary remedy based on a serious fault or abuse committed in rendering the award or a judicial decision. The preliminary
question was whether this arbitration was national, in which case the complaint appeal applied, or whether it was international, in which case the

complaint appeal did not apply.
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conditions the actions they bring, the claims
they submit, the defenses and arguments they
raise, and ultimately, the behavior of the parties
throughout the procedural course in order to
clarify and obtain recognition of their respective
rights ...."*°

In the Supreme Court’s view, the arbitrator’s ruling
in the award on the international character of
the arbitration should not produce effects in the
concluded proceedings:

“In such a way that this decision cannot have
effects in this case, since it would violate the
guarantee of due process by seeking to enforce
procedural rules that were not established in
due time, and by altering those established

in accordance with the law, thereby creating

a system of appeals not agreed upon by the
parties nor applicable on a supplementary
basis; circumstances that represent a particular
and exceptional situation that cannot be upheld
by this Court.” ¢

The Supreme Court held:

“Accordingly, any claim or argument concerning
the application of the LACI should have

been raised and resolved at the beginning of
the arbitration proceedings, at the time the
procedural framework was established, or, as
the parties expressly agreed in this case, after
the statement of defense was submitted - which
did not occur. Therefore, in order to resolve

the legal issue raised in this case, it is not
necessary to discuss or rule on the presence

of any element or criterion of internationality
that would render the aforementioned legal
framework applicable, since this was not done
in the proper procedural stage. This is even
more evident considering that the case record
shows the parties complied with the procedural
rules set in the first hearing and participated in
every stage of the proceedings, without raising
this discussion again at any point.”*’

The Supreme Court then examined the non-waivable
nature of the complaint appeal as a disciplinary remedy,
and concluded that:

15 Id. Considerando 1.
16 Id. Considerando 6.
17 Id. Considerando 5.
18 Id. Considerando 13.

“It was improper to declare the inadmissibility
of the complaint appeal that had been filed,
since it was not appropriate to give effect to
the LACI, and the waiver referred to in the
arbitration clause could not have applied to
the complaint appeal, but only to remedies of a
judicial nature.”*®

In this case, all three respondents had their domicile
outside Chile, thus fulfilling the requirements for

the arbitration to be considered international under
Article 1.3(a) of the LACI. Nevertheless, in light of the
absence of a timely determination on its international
nature, the Supreme Court classified the arbitration as
domestic in nature, thereby declaring the complaint
appeal admissible. In other words, since the arbitration
had not been expressly established as international

at the outset of the arbitration proceedings, this
nature could not be introduced and established in the
arbitral award.

Conclusion

The dualist regulatory system distinguishes domestic
and international arbitration. This distinction, inherited
from the historical regulation of arbitration in the
Organic Code of Courts — and only partially modernised
with the adoption of the LACI in 2004 - has created
overlaps and blind spots. In practice, if the international
nature of the arbitration is not expressly established

at the beginning of the case, this can leave room for
judicial interpretation and procedural uncertainty.

However, a dualist system is not in itself an issue if

the distinction between international and domestic
arbitration is clear and consistently respected in both
arbitral practice and judicial review. Preserving the
sphere of international arbitration under the LACI is
crucial to (i) safeguard predictability and legal certainty,
(i) uphold the benefits that this law provides to parties in
an international arbitration, and (iii) underpin the parties’
decision to choose Chile as a seat of arbitration.

The LACI guarantees a regime that minimises judicial
intervention, limits recourses, and aligns Chile with
international standards based on the UNCITRAL Model
Law. As long as Chile maintains a dualist system

for the regulation of arbitration, it is essential that
parties clearly identify and determine which regime

- international or domestic — applies to their case.
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On 12 September 2025, amendments to the PRC arbitration law (“2025 Amendments”) were promulgated, following
earlier drafts released for public consultation in 2021, 2024 and early 2025. The 2025 Amendments will take effect
on 1 March 2026 and bring major reforms to align China’s arbitration law with international norms, including formal
recognition of online arbitration, promoting international cooperation, reinforcing of the legal significance of the seat
of arbitration, and limited acceptance of ad hoc arbitration. However, the 2025 Amendments remain conservative

in three respects: they retain the mandatory requirement to designate an arbitration institution, they do not adopt
the competence-competence doctrine, and they do not include provisions to empower arbitral tribunals to grant

interim measures.

Introduction

In recent years, there have been a number of proposals
mooted for the modernisation of the arbitration

law of the PRC (“Arbitration Law”), which was first
promulgated in 1994 and implemented in 1995, and
has not undergone any major amendments since

that time. In July 2021, the Ministry of Justice released
a consultation draft setting out a set of extensive
proposed reforms (“2021 Draft”)* which had been
eagerly anticipated by the international arbitration
community. After a few years away from the public
eye, the Standing Committee of the 14th National
People’s Congress (“Standing Committee”) released
updated drafts for public comment after its first review
during its 12th session in November 2024 (“2024
Draft”),? and second review during its 15th session in
April 2025 (2025 Draft”).? Following the two public
consultations, the 2025 Amendments* were approved

B~ W NP

at the 17th session of the Standing Committee,
promulgated on 12 September 2025, and will take effect
on 1 March 2026.

When it was first released, the 2021 Draft had been
described by the international arbitration community

as engendering the potential beginning of a new era for
arbitration in China.®* Compared to the 2021 Draft, the
2024 Draft adopted a more conservative approach, and
both the 2025 Draft and the 2025 Amendments largely
align with the 2024 Draft.

This article highlights: (1.) some of the key revisions
in the 2025 Amendments, and (2.) the features that
remain unchanged.

The Arbitration Law of the People’s Republic of China (Amendment) (Public Consultation), issued by the Ministry of Justice on 30 July 2021.

The Arbitration Law of the People’s Republic of China (Amendment), issued by the Standing Committee, 8 Nov. 2024.

The Arbitration Law of the People’s Republic of China (Amendment) (Second Draft for Review), issued by the Standing Committee, 30 Apr. 2025.
The Arbitration Law of the People’s Republic of China, promulgated by the Standing Committee on 12 Sep. 2025. As no official English translation is

available, the authors have provided English translations of specific provisions cited in this article.

5 Seeeg.K. Fan, The 2021 Proposed Amendments to the Arbitration Law: A New Era of Arbitration? (2021) 3 ICC Dispute Resolution Bulletin.
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1. What are the key amendments in the
2025 Amendments?

Replacement of “arbitration commission” with
“arbitration institution” (Art. 89)

In the 2025 Amendments, the term “ arbitration
commission” (ff&Z A &) has been globally replaced
with “arbitration institution” (fRE#1#4),¢ and a new
Article 89 has been introduced to define the term.

Article 89 of the 2025 Amendments provides:

“The term ‘arbitration institution’ in this
Law includes arbitration commissions,
arbitration courts, and other institutions
legally established.”

These amendments are of significant legal and
practical importance. Previously, the term “arbitration
commission” was undefined and generally understood
to refer only to domestic arbitral institutions established
within China. This created uncertainty as to whether
foreign arbitral institutions could administer arbitrations
seated in China, raising concerns that agreements
designating such institutions might be considered invalid
or unenforceable under Chinese law.”

By adopting the broader term “arbitration institution”
and providing a clear definition, the 2025 Amendments
confirm that both domestic and foreign arbitral
institutions legally established may administer
arbitrations in China. This reform aligns the Arbitration
Law with international practice, strengthens party
autonomy in selecting arbitral institutions, and supports
China’s policy of fostering a more open, market-oriented,
and internationally integrated arbitration environment.

Supervisory powers of the State (Arts. 2 and 26)

Articles 2 and 26 of the 2025 Amendments originated
in provisions introduced in the 2024 Draft, which
empowered Chinese governmental bodies to guide
and supervise “arbitration work” (fR& L), as well as
impose substantial penalties on arbitration institutions
that violated the Arbitration Law. There was a concern
that these provisions could operate to subject parties
and tribunals arbitrating in China to oversight by

governmental bodies in the conduct of arbitration
proceedings, igniting concerns about the independence
and integrity of proceedings.

The updated provisions in the 2025 Amendments
appear to be an attempt to address these concerns.
The revised language - which includes the replacement
of the term “arbitration work” with “arbitration
undertakings” (IPEZ ) in Article 2 - suggests that

(i) Article 2 pertains to policy-making and promotional
activities related to arbitration; and (i) Article 26

is directed towards the operations of arbitration
institutions based in China rather than individual
arbitration proceedings.

Article 2 of the 2025 Amendments provide:

“The development of arbitration undertakings
shall implement the guidelines, principles,
policies, and decisions of the Communist

Party of China and the State, serve the

State’s high-quality development and high-
level opening-up, fosters a market-oriented,
law-based, and international business
environment, and contribute to the resolution of
economic disputes.”

Article 26 of the 2025 Amendments provide:

“The judicial administrative department of

the State Council shall, in accordance with

the law, guide and supervise arbitration work
nationwide, improve the relevant working
systems, and coordinate the development of the
arbitration undertakings.

The judicial administrative departments of the
people’'s governments of provinces, autonomous
regions, and municipalities directly under the
Central Government shall, in accordance with
the law, guide and supervise arbitration work
within their respective administrative areas.”

6 SeeArts4,6,10,12-25, 27,29, 31-33, 35, 36, 39, 40, 43-45, 48, 50, 53, 58, 65, 67,71,75,79,82, 83,86, 87,88, 89, 91, 92, 94 and 95 of the

2025 Amendments.

7  Thisissue was partially resolved by the Supreme People’s Court in the case of Longlide Packaging Co. Ltd. v. BP Agnati S.R.L. (2013) MinTa Zi No.13),
which upheld the validity of an arbitration clause involving an ICC arbitration with the seat of arbitration in Shanghai, albeit without expressly
addressing the question of whether the law allowed foreign arbitral institutions to administer arbitrations in China.
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Validity of online arbitration proceedings
(Art. 11)

The 2025 Amendments introduces a new provision
which expressly confirms the validity of arbitration
proceedings conducted online. Online (or at least hybrid)
proceedings have become the “norm” in international
arbitration post COVID-19,% and this provision aligns

the Arbitration Law with international practices.
Conducting arbitration online can significantly reduce
costs associated with travel, accommodation, and
venue hire. It also allows for more flexible scheduling,
potentially speeding up the resolution process.’ Notably,
under the 2024 and 2025 Drafts, online arbitration
required prior consent from the parties, whereas the
2025 Amendments allow arbitration proceedings to be
conducted online unless a party expressly objects. This
change shifts online arbitration from an opt-in to an opt-
out default, which should further enhance the efficiency
of proceedings.

Article 11 of the 2025 Amendments provides:

“Arbitration activities may be conducted online
through an information network, except where a
party expressly objects.

Arbitration activities conducted online through
an information network shall have the same
legal effect as offline arbitration activities.”

Time limit for setting aside (Art. 72)

The 2025 Amendments shorten the time limit for
applications to set aside arbitration awards from six
months to three months from the date of receipt of the
award, bringing it in line with the time limits under the
Model Law.'® This requires parties to act promptly in
respect of any challenge to the arbitral award and will
likely accelerate the enforcement process.

Arbitration Law (Art. 59) | 2025 Amendments (Art. 72)

“A party that wishes to
apply for setting aside
the arbitral award shall
submit such application
within six months from
the date of receipt of
the award.”

“A party that wishes to apply
for setting aside the arbitral
award shall submit such
application within three
months from the date of
receipt of the award.”

Significance of seat (Art. 81)

The requirements applicable to the enforcement of
arbitral awards in China differ depending on whether
the award in question is regarded as a “foreign”

or “domestic” award.** The previous version of the
Arbitration Law does not expressly recognise the
concept of a seat of arbitration, and there has been
some ambiguity over how the “nationality” of an
arbitral award ought to be determined under PRC law
for the purposes of enforcement proceedings, with
some Chinese courts determining the nationality of
awards based on the location of the arbitral institution
administering the case.!?

The 2025 Amendments addresses this ambiguity by
confirming the significance of the parties’ choice of the
“seat of arbitration” under PRC law, aligning the law

with international arbitration practice. The wording also
provides that the seat of the arbitration would determine
the nationality of the arbitral award, and in turn
determine whether the award will be deemed to satisfy
the requirement of reciprocity, which is a precondition to
enforcement of a foreign award in China.

8 Inthe Queen Mary University of London 2021 International Arbitration Survey: Adapting Arbitration to a Changing World, 72% of respondents

reported sometimes, frequently or always using virtual hearing rooms.

9  This ICC report on Leveraging Technology for Fair, Effective and Efficient International Arbitration Proceedings describes features and functionalities

that may enhance the arbitral process, including in relation to virtual hearing. The report is available in English and Chinese.

10 UNCITRAL Model Law, Art. 34(3).

11 There are also separate requirements applicable to Hong Kong and Macau awards,
12 E.g. Duferco S.A. v. Ningbo Arts & Crafts Import and Export Co., Ltd. (2008) Yong Zhong Jian Zi No. 4.


https://www.qmul.ac.uk/arbitration/media/arbitration/docs/LON0320037-QMUL-International-Arbitration-Survey-2021_19_WEB.pdf
https://iccwbo.org/news-publications/arbitration-adr-rules-and-tools/icc-arbitration-and-adr-commission-report-on-leveraging-technology-for-fair-effective-and-efficient-international-arbitration-proceedings/
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Article 81 of the 2025 Amendments provides:

“The parties may agree in writing on the seat of
arbitration. The seat of arbitration shall serve
as the basis for determining the applicable
governing law and the court of jurisdiction for
the arbitration proceedings, unless the parties
have otherwise agreed on the applicable
governing law for the arbitration proceedings.
The arbitral award shall be deemed to have
been rendered at the seat of arbitration.

If the parties have not agreed on the seat

of arbitration, or their agreement is unclear,

the seat of arbitration shall be determined in
accordance with the arbitration rules agreed
upon by the parties; if the arbitration rules do
not provide for a place, the arbitral tribunal shall
determine the seat of arbitration based on the
circumstances of the case and in accordance
with the principle of facilitating the resolution of
the dispute.”

Permitting specific types of ad hoc arbitration
(Art. 82)

Under the previous version of the Arbitration Law,
arbitration proceedings are required to be administered
by institutions, except for limited exceptions in certain
free trade zones. The 2025 Amendments relax this
restriction, by permitting ad hoc arbitration in relation to
two categories of foreign-related disputes:

1. disputes arising from foreign-related maritime
affairs; and
2. disputes involving foreign elements between

enterprises registered in pilot free trade zones
established by approval of the State Council,
the Hainan Free Trade Port or other regions*?
designated by the State.

This provides parties with greater autonomy when
arbitrating in China, granting them a greater range

of options beyond institutional arbitration. As with the
amendments to confirm that the administration of
arbitrations by foreign arbitral institutions is permitted
in China, these changes reflect a more market-oriented
policy towards arbitration.

Article 82 of the 2025 Amendments:

“For foreign-related maritime disputes or
foreign-related disputes between enterprises
registered in a free trade pilot zone established
upon approval of the State Council or the
Hainan Free Trade Port or other regions
designated by the State, if the parties have
agreed in writing to arbitration, they may
choose to have the arbitration conducted by
an arbitration institution. Alternatively, they
may choose the People’s Republic of China

as the seat of arbitration, with an arbitral
tribunal composed of individuals meeting the
conditions stipulated by this Law, and conduct
the arbitration in accordance with the agreed
arbitration rules. The arbitral tribunal shall,
within three working days after its formation,
file with the arbitration association the names
of the parties, the seat of arbitration, the
formation of the arbitral tribunal, and the rules
of arbitration.

If a party applies for property preservation,
evidence preservation, or requests that the
other party be ordered to perform or refrain
from performing certain actions, the arbitral
tribunal shall submit the application to

the People’s Court, which must handle the
matter in accordance with the law and in a
timely manner.”

13 The specific regions to be designated under this provision have not yet been clarified, leaving room for future designation by the State as appropriate.
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2. What key features remain unchanged
in the 2025 Amendments?

Compared to the 2021 Draft, the 2025 Amendments
appear to be more conservative. This is demonstrated by
three key aspects, as set out below.

Mandatory selection of an arbitration institution

The selection of an arbitration institution remains

a mandatory element for an arbitration agreement

to be valid. The 2021 Draft proposed to remove

this requirement.** However, Article 27 of the

2025 Amendments fully retains the provisions of

Article 16 of the previous version of the Arbitration Law,
which stipulates that an arbitration agreement must
meet the following four requirements:

. written form;

. mutual consent for arbitration;

. specification of matters for arbitration; and
. designation of an arbitration institution.

This means that, save in relation to the two limited
categories of foreign-related disputes identified

in Article 82, the 2025 Amendments continues to
require arbitration proceedings seated in China to be
administered by arbitral institutions.*®

Non-recognition of the competence-
competence doctrine

The competence-competence doctrine is not recognised
in the 2025 Amendments. Under the 2025 Amendments,
the power to rule on the jurisdiction of an arbitral
tribunal is reserved for the arbitration institution or the
court. If one party submits its jurisdictional challenge

to the arbitration institution and another applies to

the court, the court’s decision prevails. The 2021 Draft
incorporated the competence-competence doctrine,*®
granting arbitral tribunals the authority to determine
their own jurisdiction. However, this amendment

was removed from the 2025 Amendments. Arbitral
tribunals therefore do not have the power to rule on
their own jurisdiction (though they may determine
whether the arbitration agreement is valid according to
Arts. 27 to 30).

Exclusion of interim measures by
arbitral tribunals

The 2025 Amendments do not authorise arbitral
tribunals to grant interim measures. Under the 2025
Amendments, an application for interim measures

must be submitted by the arbitration institution

to the competent court for a decision.'” The 2021

Draft empowered arbitral tribunals to grant interim
measures and introduced the mechanism of emergency
arbitration.*® These changes were removed from the
2025 Amendments.

Conclusion — The likely impact
of the 2025 Amendments

Compared to some other jurisdictions, the history

of arbitration as an autonomous dispute resolution
process — as opposed to an administrative proceeding
conducted under tribunals established by executive
authorities - is relatively short within China. The
enactment of the Arbitration Law in 1994 marked the
first time there was legislative recognition of arbitration
as a consensual, independent and party-driven process.

Over the past decades - particularly in recent years —
PRC legislators and practitioners have made sustained
efforts to align the Arbitration Law more closely with
international practice. While some commentators view
the 2025 Amendments as less progressive than its 2021
predecessor, it nonetheless represents a meaningful
effort to bring China’s arbitration framework closer in
line with international standards in several key respecEts.

14 The Arbitration Law of the People’s Republic of China (Amendment) (Public Consultation), issued by the Ministry of Justice on 30 July 2021, Art. 21.

15 Thereis a further potential internal inconsistency between Art. 82 and Art. 27 in the 2025 Draft as ad hoc arbitration under Art. 82 does not require the
selection of an arbitration institution. However, this inconsistency may not be critical as Art. 82 should prevail over Art. 27, following the doctrine of lex

specialis (BIEMR F —#E). (See Art. 103, PRC Legislation Law).

16 The Arbitration Law of the People’s Republic of China (Amendment) (Public Consultation), issued by the Ministry of Justice on 30 July 2021, Art. 28.

17 The 2025 Amendments, Art. 39.

18 The Arbitration Law of the People’s Republic of China (Amendment) (Public Consultation), issued by the Ministry of Justice on 30 July 2021, Arts. 47, 49.
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To modify or not to modify (an arbitral award) — that is the question. One would assume the answer depends on the
relevant arbitral statute - it does, but not solely. Despite concerted efforts to ensure minimal court intervention in
arbitration matters, the Supreme Court’s recent decision in Gayatri Balasamy v. ISG Novasoft Technologies Limited
may have turned the needle back, despite its good intentions. If the “guardrails” stay in place, this decision may bring

finality to unnecessary litigation.

1. Introduction

India’s Arbitration & Conciliation Act, 1996 (the “1996
Act”) expressly confers upon a court the power to

set aside an award. There is no express power for
modification, in contradistinction to the erstwhile
Arbitration Act of 1940 (the “1940 Act”). However, by
a majority decision, India’s Supreme Court read into
Section 34 of the 1996 Act (setting aside of arbitral
awards) a limited power of a court to modify awards,
circumscribed by the condition that this power could
solely be exercised:

“to rectify computational, clerical, or
typographical errors, as well as other manifest
errors, provided that such modification [did]
not necessitate a merits-based evaluation”.

The dissenting opinion — with which the authors agree —
opined that the 1996 Act did not confer any such
power on a court to modify awards, albeit that courts
are empowered to correct computational, clerical or
typographical errors or any other errors of similar nature
without modifying or adding to the original award.

India’s erstwhile arbitration regime was overhauled in
1996. Various statutes, including the 1940 Act (which
dealt comprehensively with domestic arbitration), were
repealed. While the 1940 Act expressly provided the
courts with the power to modify or correct an award
under specific circumstances,* the 1996 Act omitted
this provision, reflecting two key points:

1. the 1996 Act is (expressly), based on the
UNCITRAL Model Law on International
Commercial Arbitration (the “Model Law”) - which
does not include the power to modify awards, and

2. in line with the Model Law, the 1996 Act expressly
restricts judicial intervention.?

Pursuant to a series of conflicting judicial decisions by
Indian courts on the issue, in early 2024, a five-judge
bench of the Supreme Court was constituted in Gayatri
Balasamy v. ISG Novasoft Technologies Limited,® to inter
alia decide:

“Whether the powers of the Court under
Sections 34 and 37 of the Arbitration and
Conciliation Act 1996 will include the power to
modify an arbitral award?”

1 Art. 15, 1940 Act: "Power of Court to modify award .-The Court may by order modify or correct an award: (a) where it appears that a part of, the
award is upon a matter not referred to arbitration and such part can be separated from the other part and does not affect the decision on the
matter referred; or (b) where the award is imperfect in form, or contains any obvious error which can be amended without affecting such decision; or
(c) where the award contains a clerical mistake or an error arising from an accidental slip or omission.”

2 1996 Act, Section 5 - Extent of judicial intervention: “Notwithstanding anything contained in any other law for the time being in force, in matters
governed by this Part, no judicial authority shall intervene except where so provided in this Part”.

3 2025 SCC Online SC 986.
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Setting the stage

The Supreme Court noted, in its majority judgment, that
it was crucial to adopt a balanced approach between
the longstanding conflict between equity and justice,
on one hand, and the fetters imposed by the court’s
jurisdictional limits, on the other.* By so observing,

it paved the way to a conclusion that the inability

of a court to modify awards, does not deliver equity
and justice.

Going further, it opined that a denial of the power to
modify an award - particularly when such denial would
impose significant hardships, escalate costs, and lead
to unnecessary delays — would defeat the raison d'étre
of arbitration.® Such a view sacrifices, to our mind,

the benefits of a narrow scope of review of an award,
in favour of a potentially speedier final resolution of

the dispute.

These preliminary and overarching observations set the
stage and the rationale for the eventual decision of the
majority, i.e. that a court does have the power (albeit
limited), under Section 34 of the 1996 Act, to modify an
arbitral award.

Such a ruling regresses the Indian position back to the
1940 Act.

2. Power to modify

The Supreme Court reaffirmed the doctrine of
severability qua an arbitral award, and the inherent
power of a court to shear the offending part (if so
severable), upholding only the valid part of the award .¢
From this position, the Court applied the maxim omne
majus continent in se minus (the greater power includes
the lesser) to hold that modification was a more limited
and nuanced power compared to setting aside an
award, as the latter entailed a more severe consequence
of the award being set aside completely.

Adopting “a holistic and purposive interpretation”, the
Court held that the power of judicial review, and the
setting aside of an award, should be read as “inherently
including” a limited power to modify the award within
the confines of Section 34. It noted further, that:

“the practical effect of partially setting aside an
award [was] the modification of the award”.”

At para. 25.

At para. 41.

Section 34(2)(a)(iv), 1996 Act.
Footnote 36, at para. 39.

N o o~

One wonders whether the power to modify could be
construed as a “lesser” power, if one viewed the path

to modification as involving deeper scrutiny of the
award, requiring an application of the court’s mind to its
substance (merits), after which, a potential tampering
with the award by a variation of the ultimate dispositive.
One hopes that the narrow scope of modification
permitted (as explained below) will prevent a merits-
based review.

The Supreme Court opined that the “silence in the

1996 Act” should not be read as a complete prohibition,
denying the courts the authority to modify an award. In
our opinion, there is no silence; it is a loud and deliberate
omission, given that the erstwhile 1940 Act empowered
such modification - something that was deliberately

not imported into the 1996 Act. Going further, the

1996 Act expressly minimised the judicial intervention
which was rife under the 1940 regime (save where
expressly permitted).

Justice KV Viswanathan, delivering the dissenting
opinion, disagreed with the majority, noting that the
language of Section 34 (including the phrases “set
aside” and “only if” read with the word “recourse”), made
it clear that the only relief a court could grant in respect
of an offending award was to set aside or annul it, on
limited and prescribed grounds. The rule of ordinary
interpretation as well as express terms of Section 5
(which provides that no judicial authority shall intervene
except where so provided), supports this view.

Justice Viswanathan highlighted the contrast between
the powers of an appellate court under India’s Code of
Civil Procedure, 1908 (“CPC”), and the power of a court
— which did not sit in appeal over arbitral awards, under
Section 34. A court could not, in a set aside application,
review the award on merits (unlike an appellate court).
It was eminently possible that while considering any
potential modification of an award, a court may need
to conduct a merits based review, and as such, unless
expressly authorised by law, this could not has been
intended under Section 34. The authors agree with the
minority decision.
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a - The “hardship” justification

Setting the stage, the majority ruling emphasised

the benefits of modifying an award, i.e. that it would
“reduce costs and delays”? as, if an award is set aside,
parties are relegated back to arbitrating the dispute
afresh. In India this could take several years — through
the fresh arbitration and potential challenge process, to
achieve finality.

On this basis the Supreme Court ruled:

“To deny courts the authority to modify an
award - particularly when such a denial would
impose significant hardships, escalate costs,
and lead to unnecessary delays —would defeat
the raison d'étre of arbitration.”

While there are equities in such a rationale (bringing
finality to the dispute), let us remember that the Model
Law, which was adopted by India, and several other
developed jurisdictions, have the rule that a set aside
award necessitates a fresh arbitration.

Increased court intervention with an award, because
of the delays taken in an award travelling through the
Indian court system ought not to be the answer. The
answer is to make the process more efficient.’

b - Extent of the limited power to modify —
Correction of clerica/typographical errors
(or the like)

Thankfully, the majority judgment does not open the
floodgates completely to permitting a full scale review of
the merits of an award. The Supreme Court noted that
the scope of the review would “completely depend on
the extent of the modification powers recognised by us”,
which it ruled was an inherent, but “limited power”.°

This is a welcome clarification, and indeed, several
paragraphs in the majority ruling make the point that
the power to modify awards is limited and does not
include a review of the award on merits. Rather, the
power to modify awards, is restricted to:

“rectify computational, clerical, or typographical
errors, as well as other manifest errors, provided
that such modification [did] not necessitate a
merits-based evaluation”.**

8 Atpara. 46.

The Supreme Court further ruled that:

“the power should not be exercised where the
effect of the order passed by the court would
be to rewrite the award or modify the award on
merits. However, the power can be exercised
where it is required and necessary to bring the
litigation or dispute to an end. .."*?

Notably, the 1996 Act already empowers:

1. an arbitral tribunal, to correct any computational/
clerical/typographical errors, or the like, in the
award;*® and

2. a court, to remand the matter back to the tribunal
to give the arbitral tribunal an opportunity to
eliminate the grounds for setting aside the arbitral
award.

The dissenting opinion noted the aforesaid provisions

of the 1996 Act, which already provided the safety
valves for curable errors. Nevertheless, it agreed with the
majority that a court could:

“correct computational errors, clerical or
typographical errors or any other errors
of similar nature [but] without modifying,
altering or adding to the original award.”
(emphasis added)

The devil is, however, in the detail. The scope of
rectification of an award that the Supreme Court
permits, also includes “other manifest errors” (see
above), which may be read widely and not restricted to
clerical or typographical errors (the “curable defects”
referred to in the dissenting opinion).

One hopes that the express caution that there should
not be “a merits-based evaluation”, is strictly followed
and not widened by an overbroad interpretation and the
entreaties of award debtors.

9  Atpara. 41. The Supreme Court noted that “applications under Section 34 and appeals under Section 37 often [took] years to resolve.”

10 At para. 39.
11 Atpara. 49
12 Atpara. 84
13 Section 33.
14 Section 34(4).
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¢ — Modification of post-award interest

The Supreme Court also ruled that the power of
modification permitted a modification of post-

award interest. The rationale was that the future was
unpredictable and unknown to the arbitrator at the time
of the award, and it would be unreasonable to suggest
that the arbitrator could anticipate or predict future
events that may have a bearing on the interest awarded
with certainty.

The dissenting opinion disagreed with the majority, as do
the authors. Post-award interest is necessarily forward
looking and is based on the facts and circumstances

at hand when the interest rate is fixed. Hindsight is not
foresight and that cannot be a justifiable rationale to
interfere with the tribunal’s considered decision.

3. Enforceability of modified awards

Addressing concerns regarding enforceability of
modified awards under the Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards, 1958 (“NYC”), the Supreme Court noted that
the award must be final and binding before it could

be enforced under the NYC, for which purpose the

law of the seat had supremacy. The Court added that
allowing modification under Section 34 would not be at
loggerheads with the NYC, as the modified award would
be considered as the final and binding award and the
modified award would be enforceable.

The dissent opined that in the absence of an express
statutory provision for modification of an award,
enforcement in a foreign jurisdiction might run into
complications as objections would be taken that what
was sought to be enforced was not the award but the
judgement of a court.

On this aspect, the authors agree with the majority
judgement. India being a common law jurisdiction, court
made law (in particular, that of the Supreme Court)

is binding. Hence, the ruling of the Supreme Court as

to the final and binding nature of the modified award
ought to suffice for the purposes of enforceability in
foreign jurisdictions under the NYC.

15 (2019) 15SCC 131, at para. 77.
16 (2006) 11 SCC 181, at paras. 154-159.
17 Atpara. 84.
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4. Powers of the Supreme Court under
Art. 142 of the Constitution of India

The majority judgement further affirmed the Indian
Supreme Court’s supremacy by expressly incorporating
its powers under Art. 142 of the Constitution of India
into the scope of setting aside applications. Art. 142
empowers the Supreme Court to pass any decree or
order “as is necessary for doing complete justice in any
cause or matter pending before it”. This power has

been previously exercised by it in the context of arbitral
awards on limited occasions. For example, in Ssangyong
Engineering & Construction Co. Ltd. v. NHAI*® Art. 142
was used to set aside the majority award and substitute
it with the minority award, due to the exceptional
circumstances, where a fundamental principle of justice
was breached which shocked the conscience of the
Court. In McDermott International Inc. v. Burn Standard
Co. Ltd. & Ors.,** the Supreme Court emphasised the
principle of non-interference with arbitral awards, but
invoked Art. 142 to modify the rate of interest.

In this case, while the Supreme Court cautioned that the
power under Art. 142 should not be exercised if it would
mean rewriting or modifying the awards on merits, this
standard is open to interpretation, as it is accompanied
by the qualification that:

“the power can be exercised where it is required
and necessary to bring the litigation or dispute
to an end”.Y’

In our assessment, there was no need for the Supreme
Court to deal with Art. 142 at all, since the contours
of the power already stood well-defined. By giving
express license to use this power in the context

of arbitral awards, the Supreme Court effectively
encourages parties to seek a modification through a
power that ought to be exercised only in extraordinary
circumstances and not in a routine manner.

We agree with the dissenting opinion which observed
the power under Art. 142 ought not to be exercised

if it meant contravening the fundamental and non-
derogable principle at the core of the 1996 Act (that of
non-intervention). Additionally, exercise of such power
ought to be tempered by restraint based on fundamental
considerations of public policy.
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5. Comments

The power to modify awards exists in some jurisdictions
(e.g. in the UK, the USA, Singapore and Canada),
specified (and circumscribed) by the statute, rather than
case law. Given that the 1996 Act did not include this
power, the majority judgment has arguably overreached
by reading into the 1996 Act a power that was
deliberately omitted by the legislature.

While the Supreme Court intended to limit the scope of
review of an award, India is home to over 850 district
courts and 25 High Courts and many of the lower
courts do not have specialised expertise in complex
commercial disputes or in arbitration related matters.
The guardrails the majority judgement cautions of, are
nuanced and subject to differing interpretation (at least
until further rulings provide more clarity).

It may well be that courts of the first instance, step
outside these unspecified guardrails, and unduly modify
an award. No doubt, such rulings will be appealed (to

a High Court or division bench), ultimately landing up
again before the Supreme Court several years later.

If at that time, the Supreme Court decides that the
power of modification was unduly exercised, or that the
modification was excessive, the award may nevertheless
be set aside, relegating parties back to arbitrating
afresh. Moreover, the very fear of a somewhat merit-
based review could deter foreign parties from choosing
an Indian seat of arbitration — defeating the overarching
intent of both the executive and the judiciary.

18 Section 33.
19 Section 34(4).

As highlighted in the dissenting opinion, the 1996 Act
already permits correction of computational, clerical,
or typographical errors in awards.*® Courts are already
empowered to remit matters back to the tribunal for
the removal of grounds warranting the setting aside
of an award.*? Given the existence of these provisions,
there is no compelling reason to confer upon courts
an additional power to modify awards, when it was
deliberately excluded from the 1996 Act.

From an international standpoint, it is widely recognised
that India’s legal system is slow-moving. In this context,
judicial intervention in arbitration has been kept to a
minimum, as parties having voluntarily signed up to the
process, must be bound by their bargain.

We hope that the intent of minimal intervention in terms
of a merits-based review by the court, prevails such that
the power is not misused or overused. If the guardrails
prove to be successful to contain modification requests
to typographical, clerical and computations errors, the
decision may be welcome. As always, time will tell.



ICC Dispute Resolution Bulletin | 2025 | Issue 2

Global Developments

ASIA/PACIFIC

India

25

When “May” Falls Short: Permissive Arbitration Clauses After BGM

v. Eastern Coalfields

Srikanth Navale

Independent Arbitrator, FCIArb FSIArb, Singapore and New Delhi

This year, the Supreme Court’s decision in BGM v. Eastern Coalfields Ltd (“BGM”) has sparked renewed interest in the
enforceability of permissive arbitration clauses, i.e. those using the word “may” rather than “shall”. This article examines
the Supreme Court’s reasoning in BGM, its interpretation of earlier precedents, and evaluates the decision from an

international comparative framework.

Introduction

The Supreme Court’s ruling in BGM v. Eastern Coalfields
Ltd (“BGM")* brings into focus how Indian courts
approach jurisdictional consent when arbitration
clauses use ostensibly non-mandatory language (1.),
and arguably marks a departure from the prevailing
interpretation adopted in leading arbitral jurisdictions
such as England, Canada, Singapore, and Hong

Kong (2.).

1. The Indian Position: BGM v. Eastern
Coalfields Ltd

In BGM, the Indian Supreme Court interpreted Clause 13
of the governing contract, which read:

“It is incumbent upon the contractor to avoid
litigation ... In case of parties other than Govt.
Agencies, the redressal of the dispute may be
sought through Arbitration and Conciliation Act,
1996 as amended by Amendment Act of 2015.”

The full grievance procedure envisaged three steps.

0] Parties would engage senior management of the
coalfields company.

(ii) An internal committee would attempt resolution.

Id. at para 31.
(2007) 5 SCC 719.

ESENCNEN SIS

BGM and M-RPL-JMCT (JV) v. Eastern Coalfields Ltd [2025] INSC 874.

Mahanadi Coalfields Ltd v. IVRCL AMR Joint Venture (2022) 20 SCC 636.

(iii) Only after these preceding steps, and only for non-
government parties, “may be sought” redressal
of the dispute via arbitration under India’s
arbitration statute.

The Supreme Court held that this clause did not
constitute a binding arbitration agreement under
Section 7 of the Arbitration and Conciliation Act, 1996.
By hinging arbitration on the permissive “may”, the
Court concluded that the clause amounted to nothing
more than a future “agreement to agree”, and was

not a present consensus to arbitrate. The Supreme
Court explained:

“Use of the words ‘may be sought’, imply that
there is no subsisting agreement between
parties that they, or any one of them, would
have to seek settlement of dispute(s) through
arbitration. It is just an enabling clause
whereunder, if parties agree, they could resolve
their dispute(s) through arbitration.”?

The Court declined to refer the dispute to arbitration,
citing Jagdish Chander v. Ramesh Chander® (“Jagdish
Chander”) and Mahanadi Coalfields Ltd. v. IVRCL AMR
Joint Venture* (“Mahanadi Coalfields”) to support its
conclusion that mandatory language is necessary to
constitute an arbitration agreement.
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Reliance on Jagdish Chander and Mahanadi
Coalfields misplaced?

The Court’s reliance on Jagdish Chander is open to
question. The clause in that case stated:

“All disputes ... shall be referred for arbitration if
the parties so determine.”

This phrasing clearly contemplated a future agreement
to arbitrate, explicitly making any reference to arbitration
conditional on mutual post-dispute consent. In contrast,
the clause in BGM granted either party an optional

right to refer disputes to arbitration. Thus, the decision
arguably conflates a clause where no determination to
arbitrate had yet been made (Jagdish Chander) with
one where the parties had already agreed that a party
may elect to arbitrate (BGM).

The Court also drew support from its earlier ruling

in Mahanadi Coalfields, but the reliance appears
somewhat tenuous. In Mahanadi Coalfields, the
arbitration clause provided that after certain internal
steps, resolution of disputes “may be sought in the
Court of Law”. It is in this context that the Court in
Mahanadi Coalfields held that the mere presence

of the term “Arbitration” in the heading of the clause
would not suffice, as the substantive formulation
clearly excluded arbitration and affirmed court-based
resolution. By contrast, in BGM, the clause at issue stated
that disputes:

“..may be sought through the Arbitration and
Conciliation Act, 1996...”

Further, the reference is not to some unspecified
procedure but to a complete statutory regime offering
institutional support for arbitration. Instead of evaluating
whether the clause created a workable arbitration
pathway, the Court zeroed in on the phrase “may be
sought” and summarily concluded “that there is no
subsisting agreement”.® This literal reading appears

to somewhat neglect both the broader legislative
context and the clause’s commercial function, arguably
weakening the force of the Court’s reasoning.

5 BGM, supra note 1, at para 31.
6 [2016] UKPC 1.

Respectfully, the Court in BGM also appears to overlook
the fact that an arbitration clause can validly grant a
party the discretion to initiate arbitration proceedings,
and that such discretion, once exercised, creates a
binding obligation on both parties to arbitrate. The
clause in BGM was not pathologically vague, but
structured to give either party the option of invoking
arbitration, which is a feature accepted in other
jurisdictions as seen below.

This interpretation is strengthened by the broader
contractual context in BGM. Notably, the arbitration
clause was prefaced by the language:

“It is incumbent upon the contractor to avoid
litigation.”

While this point appears not to have been pressed
before the Court, it clearly articulates a shared intent
to resolve disputes outside the court system. Against
this backdrop, the use of the phrase “the redressal

of the dispute may be sought through Arbitration

and Conciliation Act” takes on a very different hue. It
conveys a clear mandate that disputes should, where
possible, be resolved by arbitration, and that either
party is empowered to initiate that process. Far from
signaling an incomplete or inconclusive agreement, the
clause reads as a present and operative commitment to
arbitrate at the election of a party.

2. Comparative perspectives

England

In Anzen Ltd v. Hermes One Ltd® (“Anzen”) an

appeal from the Court of Appeal of the British Virgin
Islands (BVI), the Privy Council construed an arbitration
clause which stated:

“If a dispute arises out of or relates to this
Agreement or its breach (whether contractual
or otherwise) and the dispute cannot be settled
within twenty (20) business days through
negotiation, any Party may submit the dispute
to binding arbitration ...”

The key issue was whether such permissive language
(“may submit”) constituted a binding arbitration
agreement under the BVI Arbitration Ordinance (based
on UNCITRAL Model Law’), and whether it could be
invoked to stay court proceedings.

7 Itis worth noting that India, akin to Canada, Singapore, and Hong Kong, is also regarded as a Model Law jurisdiction, its arbitration legislation being
substantially founded on the UNCITRAL Model Law, albeit with certain modifications and departures reflecting local policy choices
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It was held that:

. The clause gave each party a unilateral right to
arbitration as the dispute resolution mechanism.
Once one party exercised that right, for example,
by filing for arbitration or applying for a stay of
court proceedings, arbitration became binding on
both parties.

. The word “may” did not indicate a need for further
agreement. Rather, it reflected an option that,
once exercised, became obligatory.

. Thus, the clause amounted to a completed
consensus to arbitrate, contingent only upon a
party’s election to do so.

The Privy Council illustrated this by drawing an analogy
to optional dispute resolution clauses upheld in other
jurisdictions (including Canada, the United States and
Singapore), where once notice of election is given,
arbitration becomes binding.

Canada

The decision in Anzen drew from Canadian National
Railway Co v. Lovat Tunnel Equipment Inc,® where the
Ontario Court of Appeal interpreted the following clause
as empowering either party to compel arbitration:

“The parties may refer any dispute under this
Agreement to arbitration”

Rejecting the “agreement to agree” argument, and
by focusing on the effect of a party’s election rather
than the literal meaning of “may”, that court, treated
unilateral election as satisfying the requirement

for consensus.

English courts have since consistently upheld this
principle.’ This purposive interpretation balances party
autonomy with commercial efficiency, ensuring that
optional arbitration clauses are neither toothless nor
subject to fresh negotiation.

Singapore

Singapore’s Courts have similarly focused on the
parties’ intention and autonomy of the parties over strict
textual formality. They recognise that even permissive
wording, such as clauses stating that either party

“may” submit a dispute to arbitration, can amount to a
binding and enforceable arbitration agreement if the
clause unambiguously vests a party with the right to
elect arbitration.

In WSG Nimbus v. Board of Control for Cricket in Sri
Lanka®® (which was also quoted with approval in Anzen)
the matter involved a clause that stated:

“...either party may elect to submit such matter
to arbitration in Singapore...”

The High Court held that this language did not
undermine the clause’s enforceability. Once a party
elected to arbitrate, the other party was bound.

The permissive “may” was interpreted as granting a
contractual right of election, with the binding effect
triggered upon election. The focus was on the parties’
clear intention to provide for arbitration. Even if it was
not compulsory until an election was made, it became
binding once initiated by one party.

In Wilson Taylor Asia Pacific Pte Ltd v. Dyna-Jet Pte Ltd,**
the Court of Appeal reinforced this stance. The Court
clarified that:

“It was immaterial for this purpose that the
Clause: (a) entitled only the Respondent (but
not the Appellant) to compel its counterparty
to arbitrate a dispute (the “lack of mutuality”
characteristic); and (b) made arbitration of

a future dispute entirely optional instead of
placing parties under an immediate obligation
to arbitrate their disputes (the “optionality”
characteristic).”*?

The emphasis is on the practical effect of the clause i.e.
does it give a party the unequivocal right, upon election,
to require arbitration? If so, the clause constitutes a
valid arbitration agreement. Singapore courts have
indicated that so long as an agreement demonstrates
an intention to arbitrate and provides a sufficiently
certain mechanism to do so, the use of “may” will not in
itself defeat its validity.

8  Canadian National Railway Co v. Lovat Tunnel Equipment Inc (1999) 174 DLR (4th) 385.

9 See Aiteo v. Shell [2022] EWHC 2912 (Comm), JSC CB Privatbank v. Kolomoisky [2018] EWCA Civ 1708, and The “Xiamen Xinda” [2022] EWHC
988 (Comm). These affirm that permissive or optional arbitration clauses are enforceable. Once a party elects to arbitrate (usually by notice or stay

application), the right becomes binding, and litigation is stayed.
10 [2002] SGHC 104.
11 [2017] SGCA 32.
12 Id. at para 13.



ICC Dispute Resolution Bulletin | 2025 | Issue 2

Global Developments

Hong Kong

Hong Kong's courts have gradually refined their
approach to permissive arbitration clauses, moving
towards a more nuanced, pro-arbitration stance while
emphasising the importance of clear drafting.

In The Incorporated Owners of Wing Fai Building,
Shui Wo Street v. Golden Rise (HK) Project Company
Limited® (“Wing Fai"), the Court confronted a clause
stating that disputes “may” be referred to arbitration.
The defendant sought a stay of proceedings, arguing
that the clause either created a binding arbitration
agreement or conferred a right to compel arbitration.
The Court rejected both arguments, holding that the
word “may” alone was insufficient to create a binding
obligation. It distinguished this clause from those in
cases like Anzen, noting that the enforceability of
permissive clauses depends on the parties’ intention and
the precise wording of the agreement.

More recently, in Kinli Civil Engineering Ltd v. Geotech
Engineering Ltd* (“Kinli"), the Court of First Instance
adopted a more arbitration-friendly reading of
permissive language. The clause in question similarly
used “may” to describe a party’s right to refer disputes to
arbitration. The clause (as translated) read:

“If in the course of executing the Contract, any
disputes or controversies arise between (G)

and (K) on any question and the parties are
unable to reach agreement, both parties may in
accordance with the relevant arbitration laws
of Hong Kong submit the dispute or controversy
to the relevant arbitral institution for resolution,
and the arbitral award resulting from arbitration
in the HKSAR shall be final and binding on both
parties, and unless otherwise agreed by both
parties, the aforesaid arbitration shall not be
conducted before either the completion of

the main contract or the determination of the
subcontract.”

13 [2016]DCCJ 225/2016
14 [2021]HKCFI 2503

The Court held that the clause conferred a unilateral
option to elect arbitration, and once exercised,
arbitration became binding on both parties. In doing

so, the Court reaffirmed the presumption in favour of
arbitration and underscored that optional clauses could
be enforceable when structured to give one party a clear
right to initiate arbitration. The Court clarified that the
Wing Fai decision is distinguishable on facts, and cannot
be applied as a general rule to all cases where the
arbitration clause in question adopts the word “may”.

Taken together, these decisions illustrate how Hong
Kong has moved towards a pragmatic approach. While
Wing Fai cautioned that permissive language alone
does not automatically impose an obligation, Kinli
demonstrates that carefully drafted “may” clauses can
create enforceable arbitration rights. This approach is
akin to other leading arbitration jurisdictions examined
previously, where permissive clauses granting a party
the right to elect arbitration are recognised as binding
once exercised. The needle has therefore shifted in Hong
Kong in favour of giving effect to parties’ commercial
intentions and preserving arbitration as a viable dispute
resolution option, provided the mechanism for election is
sufficiently certain.

Concluding remarks

The Supreme Court’s decision in BGM sacrifices purpose
at the altar of form by treating the word “may” as a
deal-breaker rather than the flexible drafting tool it
often is. By design, permissive clauses give businesses
the freedom to switch to arbitration when it suits them,
rather than forcing arbitration as the only path. By
demanding unequivocal “shall” language, the Court
risks driving parties toward litigation when they intended
to preserve arbitration as an optional pathway.

BGM marks a clear divergence between India’s
approach and the relatively pro-arbitration philosophies
embraced in England, Canada, Singapore and more
recently, Hong Kong. While Indian courts will require
explicit, mandatory commitments to arbitrate, their
counterparts in other common-law jurisdictions
routinely enforce clauses that empower a party to

elect arbitration, regardless of whether the language is
framed as permissive.
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All this results in a heightened drafting burden on
practitioners operating in India, who must now

guard against any hint of permissiveness or risk
unenforceability. Arbitration clauses should employ
unambiguous “shall” provisions and avoid any
suggestion of future or contingent consent. In relatively
more arbitration-friendly jurisdictions, drafters can
preserve flexibility by using “may” to confer an optional
right, confident that courts will uphold the clause when
a party chooses to invoke it. Tailoring dispute resolution
language to local jurisprudence is essential to ensure
that an arbitration clause fulfils its promise of efficiency
and enforceability.

Before concluding, it is important to situate BGM within
the broader trajectory of Indian arbitration law. Over the
past decade, India has steadily moved toward a more
pragmatic and arbitration-supportive regime, aligning its
practices with international standards and addressing
long-standing criticisms. Occasional setbacks such

as BGM serve as reminders that doctrinal rigidity can
persist, but they do not negate the overall trend. Rather,
they highlight the areas where jurisprudence still needs
refinement. In that sense, the decision is less a retreat
and more a reflection of the uneven process by which
India continues to reconcile its legal traditions with the
commercial realities of modern arbitration.
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Challenges to arbitral awards are rare in Norway, with even fewer cases being heard by the Norwegian Supreme Court.
On 19 May 2025, the Supreme Court considered a case in which the lack of impartiality of an arbitrator was invoked
as a ground for setting aside the arbitral award. The Supreme Court determined that, based on the specific factual
circumstances, there were no grounds to disqualify the arbitrator from serving on the tribunal and consequently
dismissed the challenge to the award.

1. Introduction - Brief overview of The Surveys also show that multiple legal grounds were

challenaes to arbitral awards in Norwa invoked in almost all cases. Based on the available
9 y statistics, the most common legal grounds invoked for

setting aside an award in Norway can be divided into
There is no comprehensive database which provides three categories:

easily accessible information on challenges to arbitral

awards in Norway. However, since 2023, four Nordic * lack Of. impartiality, independence, or legal

law firms have been collecting and analysing data capacity;

on challenges to arbitral awards from their respective . excess of mandate; and

jurisdictions, i.e. Denmark, Finland, Norway and . violation of due process, procedural irregularity.

Sweden,! and publishing the results in annual Surveys.?

The 2023 and 2024 Surveys show that only three
challenge cases were decided in Norway in each year,
none of which were successful.

1  The firms are Punct (Denmark), Castrén & Snellman (Finland), Wikborg Rein (Norway) and Westerberg (Sweden).

2 Challenging Arbitral Awards in the Nordics - 2023 Survey (the “2023 Survey”), and Challenging Arbitral Awards in the Nordics - 2024 Survey (the “2024
Survey”).



https://www.castren.fi/wp-content/uploads/2024/03/Nordic_Review_A5_Digital.pdf
https://www.castren.fi/wp-content/uploads/2025/03/Challenging-Arbitral-Awards-in-the-Nordics-2024-Survey.pdf
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2. Background to the Supreme Court’s
decision of 19 May 2025°

One of the decisions on challenges mentioned in the
2023 and 2024 Surveys was appealed and admitted
to the Supreme Court, which issued its ruling on

19 May 2025.

The arbitral award, rendered in February 2023 in an
ad hoc arbitration, related to a dispute concerning a
capital increase in a private limited company with three
shareholders. The arbitral tribunal was constituted

in February 2022, with one of the arbitrators, whose
impartiality was later called into question, being
appointed by the Court of First Instance in accordance
with Section 13 of the Norwegian Arbitration Act.

In March 2023, the award was challenged, partly on
the basis that the arbitrator’s law firm, where he had
worked for 20 years and in which he was a partner,
had assisted one of the parties to the arbitration at the
time the arbitrator was appointed and the arbitration
proceedings were ongoing.® The challenging party had
only became aware of these circumstances after the
arbitral award was issued.®

The parties agreed that the arbitrator’s law firm
maintained an on-going client relationship with one of
the parties to the arbitration over several years, although
the arbitrator was not involved in the client relationship.”
However, the parties disagreed as to the significance

of the legal assistance provided by the arbitrator’s law
firm in terms of scope, timeframe and invoiced amount,
and whether, despite the arbitrator not having been
involved in the client relationship, the assistance and its
scope created legitimate doubts about the arbitrator’s
impartiality and independence.® The Supreme Court
based its assessment on the fact that the legal
assistance provided by the arbitrator’s law firm:

. related to a matter unrelated to the arbitral
proceedings;

. pertained to an area of law outside the arbitrator’s
speciality;
. was provided by colleagues of the arbitrator from

a different department within the firm; and

. did not involve any participation of the arbitrator.’

It was unclear whether the arbitrator had failed to
inform the appointing court of his firm'’s legal assistance
to one of the parties to the arbitration. The Supreme
Court noted that the Court of Appeal, based on direct
evidence before it, had found that this was the case,
and did not find reason to conclude otherwise.® The
Supreme Court therefore proceeded on the assumption
that the arbitrator had not informed the Court of First
Instance of his firm'’s involvement with one of the parties.

3. The Supreme Court’s conclusion and
the main questions at issue

The Supreme Court concluded that the arbitrator was
not disqualified from serving on the tribunal and upheld
the arbitral award. The case raised three questions

of principle.

i) Whether the threshold for lack of impartiality
differs for judges and arbitrators.

Both parties argued that this was the case, albeit in
opposite directions. The challenging party submitted
that the impartiality requirement in the Arbitration
Act!! is stricter than the impartiality requirement in the
Norwegian Courts of Justice Act.*? The opposing party
asserted that the standard under the Arbitration Act
is more flexible than that prescribed by the Courts of
Justice Act:

3 HR-2025-921-A, see The Supreme Court of Norway - Judgment: HR-2025-921-A - Lovdata (English summary) and Norges Hoyesterett - Dom: HR-2025-

921-A - Lovdata (Norwegian original, full version).

4 LOV-2004-05-14-25 (Norwegian version) and unofficial English version (not updated as it does not reflect revisions to the Act after June 2005). The

Arbitration Act is based on the UNCITRAL Model Law.

5 HR-2025-921-A, supra note 3, para. 8, paras. 64, 66-68.
6 Id. para. 8.

7 Id.paras. 18,19, 27.

8 lbid.

9 Id. paras. 67-68.

10 Id. paras. 70-71.

11 The Arbitration Act, supra note 4, section 13 first paragraph and section 14 second paragraph.

12 LOV-1915-08-13-5, Sections 106, 108.


https://lovdata.no/dokument/HRENG/avgjorelse/hr-2025-921-a-eng?q=HR-2025-921-A
https://lovdata.no/dokument/HRSIV/avgjorelse/hr-2025-921-a
https://lovdata.no/dokument/HRSIV/avgjorelse/hr-2025-921-a
https://lovdata.no/dokument/NL/lov/2004-05-14-25
https://lovdata.no/dokument/NLE/lov/2004-05-14-25
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“Sections 13 and 14 of the Arbitration Act are
based on Article 12 of the UNCITRAL model
law and its requirement of ‘impartiality’ and
‘independence’. Pursuant to Section 13 ..., the
arbitrators shall be impartial and independent
of the parties and be qualified for the position.
Section 14 ... establishes that an objection may
only be raised against an arbitrator if there
are circumstances that give rise to justified
doubts as to the arbitrator’s impartiality

or independence, or if the arbitrator is not
qualified as agreed by the parties. Where a
party has participated in the appointment

of the arbitrator, the party can only invoke
circumstances that it has become aware of
after the appointment.

By contrast, Section 106 of the Court of Justice
Act lists specific examples of when a judge
cannot adjudicate a case. Section 108 of the
Court of Justice Act establishes that a judge
cannot adjudicate a case ‘when other special
circumstances exist that are likely to weaken
confidence in his impartiality. In particular, this
applies when a party for that reason demands

’n

that he should give up his seat’.

ii) Client relationship with one of the parties.

How to assess impartiality where a lawyer appointed
as arbitrator, or the lawyer’s law firm, had a client
relationship with one of the parties?

iii) The duty of arbitrators to disclose.

What circumstances can raise doubts about the
arbitrators’ impartiality or independence, and to whom is
this duty owed when the appointment is made by courts
- to the parties or the appointing court?

13 HR-2025-921-A, supra note 3, para. 43.
14 |d. paras. 45-47.

15 Id. para. 55.

16 Id. para. 55.

17 Id. para. 56.

4. The Supreme Court’s reasoning

i) The threshold for disqualification

The Supreme Court held that the threshold for
disqualifying an arbitrator is the same as that for judges.
However, differences in outcome can arise due to the
specific features of arbitration and the goal of reaching
a uniform international arbitral practice.

The Supreme Court highlighted that while relevant
provisions in the Arbitration Act and the Courts of
Justice Act differ in terminology (i.e. abstract vs. concrete
regulation), their preparatory works show that the
impartiality requirements in both texts are intended to

be the same.** It did not agree that the overarching
considerations, which the impartiality requirements
intend to safeguard, suggests a different threshold

for arbitrators and judges, as the challenging party

had argued.**

The Supreme Court acknowledged that, for the courts,
preserving public confidence is a key consideration,
and that, in arbitration, the standard set by General
Standard 2(c) of the IBA Guidelines is whether a
reasonable and well-informed third party would have
grounds to doubt impartiality.

The Supreme Court noted that arbitration also serves

to meet society’s need for dispute resolution and
therefore depends on the trust of both users and the
public. Accordingly, it held that a robust and trustworthy
arbitration system requires strict enforcement of the
impartiality requirement, just as in courts.

ii) Client relationships and assessment
of arbitrator impartiality

The Supreme Court stated that the disqualification

of an arbitrator on the basis of a client relationship

with a party to the arbitration depends on an overall
assessment, in which the nature, scope and duration of
the relationship in question are decisive.*® Even when the
client relationship only involved other lawyers of the firm,
factors such as the size and structure of the firm and the
lawyer’s in the firm must be taken into account.*®

The Supreme Court noted that lawyers are identified
with their law firm, irrespective of whether they are
partners or employees.'” The Supreme Court noted that
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this approach is in line with Norwegian case law, General
Standard 6(a) and Practical Application 2.3.6 and 3.1.7
of the 2024 version of the IBA Guidelines on Conflicts of
Interest in International Arbitration, and prevailing views
in the arbitration literature. It then clarified that this
presumption can be displaced if the client relationship is
limited in scope. The relevant factors being the scope of
the assignment and its commercial significance to the
firm’s overall business.*® However, disqualification is likely
if there are clear connections between the lawyer and
the client relationship.*?

iii) The arbitrator’s obligation to disclose

The Supreme Court ruled 4-1 on the question of who
arbitrators appointed by the Court of First Instance must
disclose relevant client relationships to.

Relying primarily on the wording of Section 14, first
paragraph, of the Arbitration Act and the appointment
regime therein, the majority held that disclosure to the
appointing court is sufficient. It is then to the court to
relay the information to the parties and seek their views
before appointing the arbitrator.?’ While the majority
noted that it would be preferable for the arbitrator to
also inform the parties directly, it found no obligation

to do so.?* The minority, placing decisive weight on the
preparatory works of the Arbitration Act and the purpose
of the obligation to disclose, held that arbitrators have
an independent obligation to inform the parties.??

The Supreme Court unanimously found that a failure
to disclose may undermine the parties’ trust and that
it therefore must be considered when assessing an
arbitrator’s impartiality. It noted, however, that a failure
to disclose would likely only be decisive in cases where
it is not immediately clear whether a tribunal member
is conflicted.

iv) The concrete assessment

The Supreme Court unanimously concluded that the
arbitrator was not disqualified, emphasising that both
(a) the scope and character of the assignment and

(b) the lack of connecting points between the arbitrator
and the client relationship weighed against a lack

of impartiality.?®

18 Id. para. 57.

19 lbid.

20 Id. paras. 58-61.

21 Id. para. 62.

22 Id paras. 83-85.

23 Id. paras. 66-68.

24 |d. para. 72.

25 As confirmed by the 2023 and 2024 Surveys, supra note 2.

The assignment was insignificant in scope compared
to the firm’s overall activities, was unrelated to the
arbitration, concerned a different area of law, and was
handled by another department of the firm, without
the arbitrator’s involvement. In these circumstances,
the arbitrator’s failure to disclose did not affect the
arbitrator’s impartiality.?*

The Supreme Court made two important observations:

()  Scope and character of the assignment. The
assignment in question focused on assistance in
a specialised area of law rather than strategic
advice. The latter, it observed, could create
greater ties to the client and insight into the client’s
situation. This highlights the importance of the
assignment’s nature when assessing impartiality.

(o)  No connection between the arbitrator and the
firm’s client relationship. The arbitrator did not
have a connection to the relevant area of law
or to the lawyer in charge of the matter during
the relevant time period, apart from a collegial
relationship. The arbitrator, who was a partner
in the firm, had also held directorships and was
the managing partner of the firm at the time
of the judgment. The Supreme Court did not
find that such circumstances outweighed those
militating against identifying him with the firm
and explicitly observed that the arbitrator had
become managing partner after the arbitration
assignment. This implies that the identification
between arbitrators and their law firm may be
stronger if the arbitrator holds, for example,
managerial positions within the firm.

5. Concluding remarks

While the number of challenges of arbitral awards

has increased globally in recent years, the number of
challenges in Norway has remained fairly low. International
trends are typically reflected in Norway, although there
may be a delay before these developments become fully
visible. Norway is an arbitration-friendly jurisdiction, and
its courts take a pragmatic approach when deciding
challenges - this is reflected in the 19 May 2025 Supreme
Court decision that indicates that the threshold for setting
aside arbitral awards in Norway is high.?®
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In December 2024, the Constitutional Court overturned a ruling by the Madrid High Court of Justice, which had set aside
an arbitral award on the ground of a breach of public policy. The Constitutional Court found that the Madrid High Court
of Justice had not complied with the standard of “external review” (“control externo”) imposed by the Constitutional
Court, but had instead considered the merits of the dispute and decided the case ex novo, applying European Union

(EU) law. The controversy continues as, on 20 March 2025, following the Constitutional Court decision to return the

case to the pre-judgment stage — the Madrid High Court of Justice requested a preliminary ruling from the Court of
Justice of the European Union (CJEU). This ruling — which is still pending — concerns the validity of the external review
standard imposed by the Constitutional Court in cases where a mandatory rule of EU law is applicable and public policy

considerations are involved.

1. Background - Defining the scope
of public policy

Prior to 2020, Spain witnessed growing judicial
interference in decisions in relation to arbitration
proceedings. Specifically, parties that were adversely
affected by a particular arbitral award often went to
court to request its annulment, claiming an alleged
violation of public policy when they disagreed with the
arbitral tribunal’s reasoning and conclusions.

On many occasions, and relying on public policy, courts
have opened the door to a full review of the award,*

by examining the merits of the dispute submitted

to arbitration and setting aside the arbitral award.
Rulings by the Madrid High Court of Justice — which has
jurisdiction to hear most applications for annulment? -
were particularly unsettling.®

Since 2020,“ to ensure the effectiveness of arbitrations
in Spain and prevent public policy from being used as
a back door to the judicial review of arbitral awards,
the Constitutional Court has issued several judgments
analysing and limiting the application of the concept
of public policy. The case-law principle established by
the Constitutional Court prompted a turnaround in
the decisions issued by Spanish courts and ended the
courts’ indiscriminate intervention in arbitral awards.
As a result, the number of awards annulled based on a
public policy breach have decreased considerably.

However, despite the limits imposed by the
Constitutional Court, some judges have attempted

to reinstate the broad interpretation of the notion of
public policy. The most striking example can be found
in judgment no. 66/2021 rendered on 22 October 2021
by the Madrid High Court of Justice which was
overturned by the Constitutional Court Judgement of

2 December 2024 on the grounds that the Madrid High
Court of Justice had overstepped the bounds of its
external review of the arbitral award, failing to observe
the standard established by the Constitutional Court.

1  On the interference of political constitutions in lbero-American countries, see e.g. ‘Interference in the conduct of international arbitration by the
political constitutions of ibero-American countries’ (ICC Institute of World Business Law - Latin American and Iberian Chapter, 2022).

2 In Spain, High Courts of Justice have jurisdiction to hear applications t